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NATIONAL DISABILITY INSURANCE SCHEME (WORKER SCREENING) BILL 2020 
Second Reading 

Resumed from 9 September. 

HON PETER COLLIER (North Metropolitan — Leader of the Opposition) [11.54 am]: I stand on behalf of 
the opposition to offer our support for the National Disability Insurance Scheme (Worker Screening) Bill 2020. I do 
not intend to take too much time; suffice to say that we think it is an imperative component of the National Disability 
Insurance Scheme in an overall sense. As most people know, the genesis of the National Disability Insurance 
Scheme stemmed from an initiative of former Prime Minister Julia Gillard in 2012. It was met with universal applause 
and universal support. Of course, the transition to a National Disability Insurance Scheme was fine in theory, but 
in practice it was always going to have some problems with its implementation. Fundamentally, it has been relatively 
seamless, although pockets of concern have been raised by some people with disability. Some people feel that they 
are worse off and others have had difficulty accessing funding et cetera. Across the board, the whole point of 
the NDIS is to ensure that people with disability—one of the most marginalised groups in our community—are 
empowered; that is, they have control of their own destiny, which in a lot of instances they feel they have not had 
before. From that perspective, the theory of it is magnificent. 

In Western Australia, the previous government decided to keep the actual operation of the NDIS contained within 
Western Australia. Dare I say it, Western Australia is a bit of a maverick state, which is fairly common for 
Western Australia. Our mob lost government in 2017 and the current government decided to go with the national 
model. I have no issues with that at all. I acknowledge and respect that decision. The opposition has worked 
constructively with the government and the disability sector to ensure that those people who are eligible for the 
NDIS are provided with that service delivery. 

Funding is only one component of the NDIS. An area that sits hand in hand with the funding challenges is accessing 
workers. Tens of thousands of workers are needed in the disability sector to service what is close to half a million—
400 000 or something along those lines—people with disability. In Western Australia, we are talking about 39 000 
to 40 000 people accessing the NDIS. Service providers and individual providers have a huge task in front of them. 
Accessing quality staff is always problematic in an area such as disability services. We have to ensure that established 
protocols are available to ensure that people with disability are not in any way remotely discriminated against. 

With that said, I think we have landed in a pretty good place with this screening legislation. I thank the Minister 
for Disability Services for his support in providing every avenue for information. I have had two briefings from the 
minister’s office and his advisers; I thank them very much. I am pretty much satisfied with what has been provided, 
so I have not got too much to go through. 

The Intergovernmental Agreement on Nationally Consistent Worker Screening for the National Disability Insurance 
Scheme was signed by the Premier on 4 June 2019. It will literally introduce a high standard of screening for persons 
engaged in NDIS work. That is very important. As I said, one of the most marginalised and vulnerable groups in our 
community is people with disability. It is absolutely imperative that we prevent any sort of exploitation of those 
people, particularly from a financial perspective, but also from a physical and sexual perspective.  

Everybody, but particularly people with a disability, deserves the right to live a life without abuse, violence, neglect 
or exploitation. That is the aim of this legislation. 

This applies equally to the State Administrative Tribunal in reviewing whether decisions are consistent with the 
intergovernmental agreement. People can apply for a clearance for work that is subject to requirements under the 
NDIS act for a registered NDIS provider, that is delegated by a CEO with authority under the bill, or that the CEO 
is satisfied makes it necessary or convenient for them to hold a clearance. They must be engaged or propose to be 
engaged in NDIS work with a connection to WA. If the screening is successful, they are granted an NDIS worker 
check clearance certificate. The clearance will be granted for five years, but will be subject to ongoing monitoring 
and can be cancelled earlier. If an NDIS worker check clearance certificate is refused, the exclusion will be indefinite 
unless it is cancelled under the bill. That information was provided by the advisers on the day. Ultimately, the NDIS 
worker screening will commence on 1 February 2021, which is why it is important that we pass this legislation today. 

In terms of national consistency, all other states and territories will have NDIS worker screening legislation. I think 
that is imperative for it to work. The fundamental role of the commonwealth government in this scheme is to 
coordinate information and establish a clearance database. With a Federation like Australia, it is really important to 
have that clearance database as a central repository of information. I mentioned this yesterday when I talked about 
the mutual recognition legislation—that is, when national consistency is needed, there needs to be not only a central 
database, for want of a better term, but also provision for the states to have a degree of autonomy. It is not mirror 
legislation. The IGA aims for national consistency in worker screening rather than exact uniformity between 
jurisdictions. I understand, recognise and support that. That is probably a good thing. This provides for states to make 
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their own individual decisions. It provides states and territories with significant discretion in implementing certain 
elements of the national policy, including consistency in relation to penalties, enforcement, the issuing of physical 
cards, and the ability for workers to commence working in advance of their applications being determined. 

As far as Western Australia is concerned, the bill is drafted to be consistent with the Working with Children 
(Criminal Record Checking) Act 2004 as appropriate and will implement a worker screening scheme broadly similar, 
but not identical, to that under the working with children legislation. In some jurisdictions, the proposed legislation 
combines NDIS worker screening with other vulnerable person screening requirements. That is not the case in 
Western Australia—the working with children legislation and the worker screening legislation are two discrete 
pieces of legislation. That was done intentionally. Notwithstanding a few minor differences, each state and 
territory’s legislation to implement nationally consistent worker screening will mean that the results of the screening 
will be portable across Australia and NDIS employers. As I have said, that is an imperative component of being 
in a Federation, particularly for something like worker screening. If a worker meets the criteria for worker screening 
in Western Australia, one would like to think that there will be national consistency so that if the worker transfers 
or moves to another jurisdiction, their screening will be portable. That is what happens now for most qualifications. 

With regard to applications for clearance, people who engage or intend to engage in National Disability Insurance 
Scheme work in Western Australia or who reside in WA may apply for an NDIS clearance as required by the 
National Disability Insurance Scheme Act and other rules. Persons employed or otherwise engaged by registered 
NDIS providers, including contractors and subcontractors in risk-assessed roles, will require clearance. Risk-assessed 
roles include key personnel, such as those holding executive and senior management positions, and roles for 
which normal duties include the direct delivery of specified supports or services to, or are likely to require more 
than incidental contact with, the person with the disability. Self-employed people or volunteers used by registered 
National Disability Insurance Scheme providers and their subcontractors in risk-assessed roles will similarly be 
required to apply. 

There is one area I brought up a couple of times with the advisers. I think it is stating the bleeding obvious that those 
workers who have incidental contact with an NDIS participant will not be required to have clearance. I understand 
that, fundamentally, we are talking about perhaps someone who does some clerical work or comes in as a delivery 
operator or something along those lines, but it is rather subjective. I am sure that the minister’s advisers will be well 
prepared for this. I would appreciate it if the minister could clarify what is meant by an “incidental worker” with 
regard to this legislation. 

There will be automatic exclusions, interim bars and suspensions. If an applicant or clearance holder has a criminal 
record showing a conviction for a class 1 offence committed as an adult, the CEO must issue an automatic exclusion, 
as these persons will be disqualified from NDIS work. Disqualified persons will be permanently excluded from NDIS 
work and will not be entitled to reapply. Again, that is eminently sensible. That is basically it on the requirements 
of the bill itself. With regard to other key features, the bill has information-sharing provisions to ensure that all 
risk assessments of applicants and clearance holders undertaken in Western Australia and other jurisdictions are 
informed by all relevant information. That public sharing of information between organisations, administrators and 
jurisdictions, again, is eminently sensible. 

Transitional arrangements will be provided for in the regulations to ensure the orderly phasing in of National Disability 
Insurance Scheme workers. The new screening requirements in the bill will continue to strengthen the current 
safeguards that apply to disability service provision. 

The Standing Committee on Uniform Legislation and Statutes Review did a first-class job of assessing this legislation, 
and I would like to thank Hon Michael Mischin for his strong leadership and his committee for forensically 
going through the bill. Essentially, the committee said that there are no problems with the bill, apart from its 
three recommendations. The recommendations relate to clause 2. Recommendation 1 states — 

Clause 2 of the National Disability Insurance Scheme (Worker Screening) Bill 2020 be amended to require 
the proposed National Disability Insurance Scheme (Worker Screening) Act 2020 to be automatically 
repealed, if not operational, at the expiration of 10 years of receiving Royal Assent. 

That seems eminently sensible from Hon Michael Mischin. Recommendation 2 states — 

The second reading speech or Explanatory Memorandum for a bill should identify any Henry VIII clause 
in that bill, provide a rationale for it and explain its practical effect. 

Recommendation 3 states — 

The Minister for Disability Services table an amended Explanatory Memorandum for the National Disability 
Insurance Scheme (Worker Screening) Bill 2020 in the Legislative Council that identifies all Henry VIII 
clauses and the rationale for them. 
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I understand through discussions with the minister behind the Chair that he intends to support those recommendations 
and to address the concerns of the committee in his response today, which I am pleased about. Fundamentally, 
this legislation will provide a framework for integrity for workers in the disability sector. As I said, people with 
a disability are one of the most vulnerable groups in our community and they deserve that respect. The last thing 
we want is a national scheme that leaves one of the most vulnerable groups in our community open to abuse either 
physically, financially, verbally or sexually. This legislation will prevent exactly that. It will provide standalone 
legislation for each jurisdiction while at the same time providing a national framework to ensure national consistency 
on particular standards. That means the standards for workers will be portable, so workers can transfer from 
one jurisdiction to another, and the legislation provides clarity, particularly for service providers. Believe it or not, 
charlatans try to exploit vulnerable people, particularly those with a disability. The heinous values of those sorts 
of people cannot be allowed to go unchecked.  

There will be a national disability policy, which the National Disability Insurance Scheme is. Despite a number of 
issues that existed in its primary implementation, it will ultimately benefit people with a disability. It is imperative 
that we dot the i’s and cross the t’s. One of the most profound areas that quality assessment must be ensured is the 
provision of workers. As I said, a lot of people with a disability rely heavily on their carers. Yes, we would all like 
to think that all carers are honest, law-abiding, altruistic people, but unfortunately that is not the case. When people 
with a disability are open to exploitation, they are extraordinarily vulnerable. It is essential that we have standalone 
legislation in Western Australia that is unique to Western Australian circumstances, and that is exactly what we 
have here. 

Hon Nick Goiran has a couple of questions about the working with children legislation and the associated connection 
with this bill. We have decided to have two discrete pieces of legislation, so I will allow him to go down that path. 
Suffice to say, the opposition supports this legislation. It goes a long way to ensuring that we protect the interests and 
rights and livelihoods of one of the most vulnerable groups in our community, and that is people with a disability. 
For those reasons, the opposition will support the bill. 

HON ALISON XAMON (North Metropolitan) [12.12 pm]: I rise on behalf of the Greens as the lead speaker on 
the National Disability Insurance Scheme (Worker Screening) Bill 2020 and I indicate that the Greens will support 
this legislation. It is an important bill. The aim of the bill is to ensure the safety and wellbeing of people with disability 
and their right to live free from abuse, violence, neglect and exploitation. That is clearly something that the Greens 
fully support because it is important, and this is a much-needed reform. Abuse of people with disability has been 
described as endemic and accounts of rape, neglect and violence are all too common. The Royal Commission into 
Violence, Abuse, Neglect and Exploitation of People with Disability was established in April 2019 in response to 
community concern about widespread reports of violence against and the neglect, abuse and exploitation of people 
with disability. That royal commission uncovered shocking examples of abuse of people with disability. The cases 
that became public are only the tip of the iceberg. I remind members of the mistreatment of Ann Marie Smith, who 
lived the final 12 months of her life alone on a wicker chair until she died of septic shock and multiple organ failure 
from severe pressure sores and irreversible malnutrition. She was only 54 years old. 

The safeguards in WA have been lacking. We have had no process for screening people who work in this area. 
Although police checks might be required by many service providers, we know that they are simply not enough; they 
are not thorough enough. This bill seeks to implement WA’s obligations under the Intergovernmental Agreement on 
Nationally Consistent Worker Screening. It will provide for screening and ongoing monitoring of disability workers 
in WA delivering some NDIS services. It is due to commence on 1 February next year, which is why this bill has 
rightly been prioritised as needing to be passed this year. 

This legislation is required in order to ensure nationally consistent NDIS worker screening. The result will mean 
that we will have portability across Australia. It aims to prevent people with disability from experiencing harm from 
poor quality or unsafe supports or services delivered under the NDIS. It is therefore intended to deter unsuitable 
people from working in the sector, exclude some people from working for registered NDIS providers in certain roles, 
and also reduce the potential for NDIS providers to employ workers who pose an unacceptable risk of harm to people 
with disability. The commonwealth’s responsibilities include establishing and administering a national clearance 
database to record outcomes of those worker screening checks, to enable employers to verify workers and also to 
check their clearance status. The NDIS Quality and Safeguards Commission was established for this purpose. I note 
that it is not mirror legislation; it aims for national consistency rather than seeking to ensure exact uniformity. The 
state still has discretion to impose penalties and issue physical cards to enable workers to commence work in advance 
of an application being determined. I will ask some questions about that in a moment. It is also drafted in WA to 
aim for consistency with the Working with Children (Criminal Record Checking) Act 2004. 

Workers in WA will pay a single application fee that will entitle them to work throughout Australia. Screened workers 
from other jurisdictions will also be able to work here. I am interested to know whether the fee will be the same as 
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the fee payable when applying for a working with children check. It is important that it is affordable given that so 
many of the workers in this area tend to be low paid. 

Having a national scheme is a welcome move, and it will help prevent gaps. We know that the scheme will employ 
persons employed or otherwise engaged by registered NDIS providers, including contractors and subcontractors 
who are in risk-assessed roles, and that the people who will require clearance are key personnel such as those holding 
executive and senior management positions, roles under which the normal duties include the direct delivery of 
specified supports or services or are likely to require more than incidental contact with a person with disability, 
and self-employed people and volunteers used by registered NDIS providers and their subcontractors in risk-assessed 
roles. There are also people who do not require clearance—that is, workers of unregistered providers and people in 
non-risk assessed roles. The scheme seeks a balance between flexibility, choice, individual control—I understand 
that that is an important underlying tenet of the NDIS—quality and safeguarding. The workers of unregistered 
providers can apply for an NDIS clearance if they are delivering or planning to deliver NDIS supports and services 
and the application is endorsed by their employer but there is no requirement for them to apply. 

I want to briefly make a comment about those gaps and the fact that worker screening will not be comprehensive. 
Workers of unregistered providers will not require a clearance. I also assume that workers providing care for people 
with disability who are ineligible for the NDIS, for example, because of their visa status, but who receive state 
disability services and support, will similarly not require a clearance. I would like to know whether that will also be 
the case for people who acquired their disability when they were aged over 65 and who are, by definition, ineligible 
for NDIS services. The question I have is: if they receive aged-care services and supports instead, does that mean 
that this class of people will miss out on worker screening protections? I am concerned that we may be creating 
a two-tiered system and, if that is the case, does the government have plans to address these potential gaps? 

I acknowledge the right of people with disability to individual choice and control. There is a spectrum of opinions 
about what that looks like; however, we want to strike a reasonable balance. This legislation is about protection 
and it is important to ensure that if workers of unregistered providers are not being screened, that will not place 
national disability insurance scheme recipients at increased risk. Similarly, if workers who provide services to 
recipients of non-NDIS services are not being screened, will this place vulnerable people at greater risk? I hope 
that this area will be closely monitored by the state government and that it will swiftly respond to any concerns as 
they arise. 

To return to the provisions of the bill, the chief executive officer of the Department of Communities has the ultimate 
responsibility for undertaking NDIS worker screening. Screening will involve a criminal record check, which will 
also contain convictions, including spent convictions, non-conviction charges and current pending charges, including 
offences committed or allegedly committed as a child. Clearances will remain in force for up to five years and 
they will be subject to ongoing monitoring. I also note the Auditor General’s findings about working with children 
clearance screening processes and the use of interim negative notices. It is obviously vital to ensure that people are 
protected while the screening is undertaken. I ask the minister: how long does the government estimate the screening 
process will take and can people still work while that screening is underway? 

Class 1 and class 2 offences against WA legislation are listed in schedules 1 and 2, and these offences were agreed 
nationally. Additional offences and conditions for offences listed in the schedules may be prescribed in the 
regulations. I note that the Standing Committee on Legislation found that these provisions, which enable the addition 
of class 1 and class 2 offences through regulation, to be of concern because they are Henry VIII clauses but are 
justifiable by reason of the need to ensure that there is national consistency in worker screening. Of course, the 
Greens prefer that Henry VIII clauses not be used, but we accept this finding. 

Conviction for a class 1 offence that is committed as an adult will result in automatic exclusion from NDIS work 
and the individual will not be entitled to reapply because they will be permanently excluded from this work. The 
question I have is: what happens if that same individual then seeks to work for an unregistered provider? Are there 
any protections in that instance? Exclusions must also be issued if the CEO conducts a risk assessment of the 
applicant or clearance holder and determines that there is an unacceptable risk that the person may cause harm to 
people with disability in the course of carrying out NDIS work. The CEO must impose an interim bar on applicants 
and a suspension on the clearance holders who either are or become disqualified, or presumptively disqualified, 
when a risk assessment is undertaken. The CEO may impose an interim bar of suspension on any other ground 
that they determine appropriate. Will a particular type of risk assessment tool be used? Does the minister have any 
information on its validity? I acknowledge that although these tools can be very useful, they are, of course, not 
immune from systemic bias. 

Information gathering is not confined to simple criminal record checking. Other information relevant to risk might 
be considered. The CEO may request and consider information from any person or body when conducting a risk 
assessment. I note that the second reading speech states — 
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An unacceptable risk may arise from events that are not recent and need not be based on any assessment 
as to whether any conduct is likely to recur. 

Therefore, I was hoping that the minister could provide an example of past behaviour that may be unlikely to recur 
but would result in an exclusion being issued. 

I acknowledge that the bill takes a strong precautionary approach and that doubts about risk need to be resolved in 
favour of protecting people with disability from harm. I quote again from the second reading speech — 

When the information considered in the risk assessment gives rise to significant concern that cannot be 
resolved one way or the other—for example, where allegations of offending or misconduct are unable to 
be proven to any given standard—the unacceptable risk test to be applied to decision-making under this 
bill will embody that precautionary approach. 

That is outlined and it is made quite clear that that is the intent of this bill. The bill also contains important 
information-sharing provisions and powers of investigation and enforcement. I note that the bill also provides for 
the CEO to take submissions from applicants and clearance holders in advance of decisions to refuse or cancel 
a clearance. The transition arrangements will be in the regulations. I am pleased to see that the bill has the standard 
five-year review clause, which is always welcomed by the Greens. 

A final question that I have is about the issue of exemption for work experience students. I understand that 
Queensland introduced such a measure and I want to know whether something such as that had been contemplated 
here in Western Australia. 

It is really clear from our existing frameworks that they are simply inadequate to ensure that we have appropriate 
levels of protection for people with disability. The evidence to the royal commission really highlighted how big 
those current gaps are, and I think the bill before us, therefore, is going to be a very welcome and important 
mechanism that will address some of those gaps. But it is important to note that the bill will not address all the 
gaps. I think it is important to recognise that the passage of this bill will not negate the need for robust training and 
supervision. It really is only one part, albeit an important part, of the solution to preventing abuse and neglect of 
people with disability. 

Members, we all have a role to play in supporting people with disability and in calling out and reporting harmful 
behaviour and treatment if we witness it. I welcome the bill. I note that it is important that we continue to work to 
strike the right balance in supporting and facilitating the right to self-determination for people with disability—
in other words, not over-regulating the area—whilst also ensuring that there are appropriate safeguards that seek 
to realise the right of people with disability to live in a healthy environment, free from neglect, abuse, violence, 
intimidation and exploitation. This bill is part of that spectrum of supports. 

HON MICHAEL MISCHIN (North Metropolitan — Deputy Leader of the Opposition) [12.27 pm]: To 
expedite the proceedings relating to the National Disability Insurance Scheme (Worker Screening) Bill 2020, I had 
not intended to speak, but given that some time is available because of the expeditious way in which we have 
facilitated the government’s passage of the legislative agenda that it has nominated for this final sitting week, 
I thought I would make a small contribution in respect of the report that has been mentioned by Hon Stephen Dawson, 
as the Minister for Disability Services. 

By way of background, because this was a uniform legislation bill, it was referred to the Standing Committee on 
Uniform Legislation and Statutes Review by way of standing order 126. We were due to report at the start of the 
first week of the November sittings—about 3 November—but bearing in mind that the government had hinted at 
its desire to have this important piece of legislation passed before Parliament rose, and in order to assist in that 
process, we tabled our report with the President, in accordance with standing orders, a week before that sitting 
when we had finalised the report. I am pleased to say that the committee was able to assist the minister in that 
regard because it gave him an additional week in which to explore the recommendations and to deal with anything 
that the committee felt needed to be addressed. On behalf of the committee, I thank the minister for the spirit of 
cooperation with which he engaged with the committee to provide information. 

When one looks at some of the recommendations of the report, we see that they primarily deal with three areas—
one being the commencement clause, with the suggestion of an appropriate time limit on the proclamation of any 
provisions so that if they are not proclaimed for some reason, they can be automatically cleansed from the statute 
book; and two others that deal with potential Henry VIII clauses, which were identified by the committee in its analysis 
of the legislation. There are two features to that. We have raised this in other reports that the Standing Committee 
on Uniform Legislation and Statutes Review has delivered—that is, the desirability of questionable clauses, or those 
that are even questionably Henry VIII clauses, and certainly those that plainly are Henry VIII clauses, being identified 
by the government when it introduces bills to this house. These things tend to be overlooked in the other place. 
I am not quite sure why, but it tends not to notice or address those sorts of clauses, which is a bit of a surprise and 
a disappointment. If, as a rule, there was greater diligence in that regard, it would take the burden off members of 
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this house and certainly our committees having to deal with that sort of issue. If they are addressed in advance of 
a bill being introduced, either in this place or the other place, it would be helpful because those sorts of concerns 
would be resolved before the bill was introduced. Given that sometimes that may not take place, however, and that 
sometimes Henry VIII clauses are useful and, indeed, unavoidable—particularly in the case of national schemes 
that we are required to adapt, or because there is a restraint on the operation of those clauses but they are necessary, 
for example, for transitional provisions in domestic legislation—it would be helpful were the government to identify 
them, if not in the second reading speech, as far as the policy of the bill is concerned, but in the explanatory memoranda 
that are tabled as a matter of course. That would assist members to understand the intent and effect of those provisions 
and it would provide some rationale, some justification, for the need for a Henry VIII clause. Regrettably, the 
committee found more generally that that does not occur. 
I am pleased to say—I commend the minister for this—that when we pointed out that there were such clauses in 
this bill, rather than receiving the response that we receive from some other ministers, saying, “Well, there’s no 
requirement to put it in an explanatory memorandum”, or simply, as part of an explanatory memorandum, to 
effectively paraphrase the clause in the bill rather than give an analysis and a reason for its necessity, the minister, 
in the spirit of his responsibilities to the Parliament and in facilitating the passage of this legislation, took that on 
board and undertook to provide a supplementary explanatory memorandum and gave some explanation for the need 
for those clauses: how they were intended to operate, why they are necessary and, why, despite the fact that they 
may be prima facie objectionable for the very sound reasons that this house has expressed for just about every report 
that has been tabled that has identified such a clause, a clause in that form may be required. I am pleased that the 
minister has done that. I believe the minister is now distributing such a memorandum and that he plans to table 
that in the course of either his second reading reply or in Committee of the Whole. I might just observe, without 
much too much criticism, that it would have been helpful if that had been distributed earlier so that members would 
have been able to absorb what the minister has to say about it. I commend the minister for the fact that he is 
prepared to do so and did not quibble with the idea that some explanatory material ought to be provided to support 
the government’s position. 
I take this opportunity to urge other ministers, in not only the current government but future governments, whichever 
their colour, to do the same thing. The purpose of an explanatory memorandum is, in part, to assist members to 
understand the thrust of the bill, and to not only expand on the policy, but also, I would have thought, give some idea 
of how clauses work and interrelate with each other, rather than simply provide some comment about this is what 
the clause does. An explanatory memorandum should weave together the various threads, particularly in the case of 
a very large and complex piece of legislation, so that members do not have to spend unnecessary time, and, indeed, 
delay the passage of legislation through unnecessary questioning. 
As I have mentioned, the Standing Committee on Uniform Legislation and Statutes Review made only 
three recommendations. Those recommendations are significant. Recommendations 2 and 3 relate to explanatory 
memoranda. I am pleased that the minister is dealing with that and will address the question of Henry VIII clauses. 
I am also pleased that rather than it being necessary for a member to move the proposed amendment to clause 2 to 
provide for a sunset clause, if I might term it in that way, the minister has taken the initiative and that will now be 
a government amendment. That is part of the other government amendments that are felt necessary, although most 
of those deal with a change of title to some legislation to provide for the High Risk Serious Offenders Act 2020 
in place of the Dangerous Sexual Offenders Act 2006. 
On that note, I would like to thank the minister for his cooperation and his provision of information and the like. 
I was pleased that the committee was able to assist him in addressing as early as possible any need for comment and 
response to the committee’s report. I also thank my fellow committee members for their work on this and other 
legislation that we have had to deal with. I also thank our legal adviser, Ms Felicity Mackie, who has done a sterling 
job over the years analysing some very complicated legislation and in helping to devise ways in which it can be 
improved, and to facilitate the incorporation into Western Australian law of national scheme legislation. I also 
thank the committee clerk, Mr Mark Warner. 
HON STEPHEN DAWSON (Mining and Pastoral — Minister for Disability Services) [12.38 pm] — in reply: 
Firstly, I thank Hon Peter Collier for his indication of support for the bill before us. I also acknowledge the bipartisan 
way in which he undertakes his role as shadow Minister for Disability Services. I am very grateful that we have 
a good collaborative relationship. I thank the member for the ongoing relationship that our offices have together. 
It is important when we are dealing with people with disability that we are on the same page, and we certainly are 
in this regard. I also thank Hon Alison Xamon for her contribution and her indication of support for the bill, and 
also Hon Michael Mischin. I will get to his points a bit later. Hon Peter Collier asked for some clarification about 
what is meant by “incidental” worker. Registered National Disability Insurance Scheme providers are responsible 
for identifying which roles are risk-assessed roles and for ensuring all workers in those roles have an NDIS worker 
screening clearance. The normal duties of a risk-assessed role include the direct delivery of specified supports or 
specified services to a person with disability. It is a role for which the normal duties are likely to require more than 
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incidental contact with people with disability, which includes physically touching or building a rapport with a person 
with disability as an integral and ordinary part of the performance of normal duties, or having contact with multiple 
people with disability as a part of the direct delivery of the specialist disability support or service, or in a specialist 
disability accommodation setting. It includes physical and face-to-face contact and oral, written and electronic 
communication. Registered NDIS providers will not be required to ensure that workers who do not work in 
risk-assessed roles have an NDIS worker screening clearance or an acceptable check under the transitional and 
special arrangements. 

I will put two examples on the record. In the first example, Lee works for a mobility equipment company that is 
a registered NDIS provider and delivers mobility equipment to the homes of people with disability. As a standard 
part of that role, he provides training and instructions to the customer about how to use the equipment safely and 
makes adjustments to the equipment to make it suitable for the customer. The provider will have to ensure that Lee 
has an NDIS worker screening clearance. The second example is of someone who would not need this clearance. 
Sue is an accountant who works in the back office of a registered NDIS provider. Sue often has coincidental contact 
with people with disability while she moves through public areas of the business, such as when she walks through 
the lobby and Sue nods and says hello to the customers. The provider does not have to ensure that Sue has a worker 
screening clearance because her role does not involve the direct delivery of services to the customer and she is not 
required to have more than incidental contact with people with disability. 

Hon Alison Xamon had a few questions. The fee for the worker screening clearance will be similar to the fee for 
a working with children check. The final decision will be put in the regulations. It will be a similar annual fee that 
will cost no more than the working with children check fee. I agree that it is important to keep the fee as low as 
possible. Hon Alison Xamon asked whether someone who becomes disabled after 65 years of age will be captured. 
If a person works with someone who becomes disabled after 65 years of age, the answer is no. However, the 
recipient can ask the worker to apply for an NDIS worker screening check. How long will the screening process 
take? It might take days and will depend on the information given to the organisation or agency. The second question 
was about whether people can work while waiting for that clearance to come through. The answer is yes, they 
can, but the CEO can, and in some cases must, issue an interim bar to stop somebody from working in the sector. 
Hon Alison Xamon also asked about exemptions for work experience students. I am advised that in our regulations 
we will mirror what is in place in Queensland. She asked about risk assessment. We have not got a template but 
certainly every matter will be considered on its merit. 

I will touch on Hon Michael Mischin’s contribution. At the outset, I thank him for his good work as Chair of the 
Standing Committee on Uniform Legislation and Statutes Review. I thank his fellow members of the committee 
too: Hon Pierre Yang as deputy chair, Hon Robin Scott and Hon Laurie Graham. I thank you all. I am particularly 
grateful for the committee providing its report to the house earlier than it needed to, which gave us some time to 
address the issues that were raised in the report. I certainly welcome the report. As Hon Michael Mischin indicated, 
there was a finding, I think, or a recommendation about the explanatory memorandum. I think it was a finding, not 
a recommendation. 

Hon Michael Mischin: There were findings in respect of both Henry VIII clauses, but there were two recommendations. 

Hon STEPHEN DAWSON: Yes, but in terms of the explanatory memorandum, I was trying to find the correct words. 

It was suggested that an updated explanatory memorandum should be provided, so I would like to take this opportunity 
to table an updated explanatory memorandum for the National Disability Insurance Scheme (Worker Screening) 
Bill 2020. 

[See paper 4689.] 

Hon STEPHEN DAWSON: Essentially, the changes in the explanatory memorandum take on board the 
recommendations made by the Standing Committee on Uniform Legislation and Statutes Review in its 130th report. 
As Hon Michael Mischin pointed out, the committee found that clause 2, in providing that the executive is to 
determine the bill’s commencement date, erodes the Western Australian Parliament’s sovereignty and lawmaking 
powers. Recommendation 1 is that clause 2 be amended to require the legislation to be automatically repealed if it 
is not operational at the expiration of 10 years after receiving royal assent. I have made that change to the explanatory 
memorandum and, indeed, I have also put on the supplementary notice paper an amendment to deal with that issue. 
There are a couple of other amendments on the supplementary notice paper, to clauses 39 and 89, reflecting the recent 
passage of the High Risk Serious Offenders Act 2020, which repealed the Dangerous Sexual Offenders Act 2006. 
As Hon Michael Mischin pointed out, the remainder of the committee’s report was concerned with Henry VIII 
clauses in the bill. I have taken those concerns on board and I have made the suggested changes to the updated 
explanatory memorandum. I also note that committee findings 5, 9 and 13 were that the Henry VIII clauses were 
acceptable by reason of the need for Western Australia to maintain nationally consistent worker screening and 
to effect a smooth transition to the new requirements. I certainly welcome those findings. However, I have taken 

https://www.parliament.wa.gov.au/publications/tabledpapers.nsf/displaypaper/4014689c70cd8ed2bf8849f84825862d00061cd7/$file/tp-4689.pdf
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on board the member’s suggestion to acknowledge the use of Henry VIII clauses, so they are in the updated 
explanatory memorandum. 

This is very important and, indeed, landmark legislation for Western Australia. It will make a difference. Will it 
stop some people from doing certain things? It might not, but it is another level of protection that I know is supported 
and welcomed by people across the sector. I again thank the committee for its work, and Hon Peter Collier in 
particular, for helping us get to where we are today in having this legislation before the house. 
With that, I commend the bill to the house. 
Question put and passed. 

Bill read a second time. 
Committee 

The Deputy Chair of Committees (Hon Robin Chapple) in the chair; Hon Stephen Dawson (Minister for Disability 
Services) in charge of the bill. 

Clause 1: Short title — 
Hon NICK GOIRAN: The minister will be aware from discussions we had behind the Chair that I do not intend 
to engage in another second reading debate on this bill, which has my support, but I do want to put on the record 
certain things that have been discussed between our respective offices in preparation for today. I will conveniently 
deal with it all under clause 1. I will start with the date on which this bill is intended to come into operation. Under 
clause 2, with the exception of part 1, the rest of the act will come into operation on a day fixed by proclamation. 
Importantly, it states, in part, that “different days may be fixed for different provisions”. In the 130th report of the 
Standing Committee on Uniform Legislation and Statutes Review, reference is made to a letter of advice, dated 
22 September this year, that the minister provided to the committee. It is also attached as appendix 1 to the report. 
In it, the minister has indicated that the entirety of the act is expected to come into operation on 1 February 2021, 
with the exception of clause 23. Can the minister confirm that that expected date of operation remains the same? 
Hon STEPHEN DAWSON: I can confirm that it remains the same. 
Hon NICK GOIRAN: Clause 23, which is the one exception to the commencement date of 1 February 2021, is 
one of the key clauses of interest to me. I understand that in that same letter of advice of 22 September this year, 
the minister indicated — 

Clause 23 is included in the Bill, to allow for potential future alignment of the duration of an individual’s 
National Disability Insurance Scheme worker check clearance certificate (NDIS clearance) and working 
with children assessment notice (Working with Children (WWC) check) … 
… 
Clause 23 is not intended to commence until such time as relevant amendments to the WWC Act may be 
passed and enacted. 
Commencement of clause 23 without an amendment to the WWC Act could lead to ongoing requests for 
NDIS clearances to be in force for less than five years. 

The letter states further on — 
… such decisions would never align the time periods of an individual’s NDIS clearance and WWC check 
unless the duration of the NDIS clearance was continually reduced. The exercise of this discretion would 
therefore undermine the intent of the Intergovernmental Agreement on Nationally Consistent Worker 
Screening for the National Disability Insurance Scheme … which at clause 76 provides NDIS clearances 
will be valid for up to five years, subject to ongoing monitoring. 

Given the minister intends that the operation of the provisions of the act, with the exception of clause 23, will come 
into effect on 1 February 2021, I understand that that is in part why the minister is agreeable to bringing in the 
amendment in his name at 2/2 on the supplementary notice paper. That said, I want to confirm that the information 
his office has kindly provided to me prior to today’s date remains correct. This is about clause 23. It may be useful 
at this time if I quote from this email that I received on Monday, 16 November, last week, in which the following 
remarks are made — 

Further to our emails last week, Minister Dawson offers the following information relating to your query 
regarding the commencement and intent of clause 23 of the National Disability Insurance Scheme 
(Worker Screening) Bill 2020, for your consideration. 

• As you will be aware, an NDIS worker check clearance certificate (NDIS clearance) is intended 
to have a duration of 5 years while an assessment notice (in the form of a WWC Card) issued 
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under the Working with Children (Criminal Record Checking) Act 2004 (WWC Act) currently 
has a duration of 3 years. 

• Clause 23 of the Bill provides discretion for the Chief Executive Officer … of the Department 
of Communities to reduce the period of an NDIS clearance or permit an application for a further 
NDIS clearance sooner than 3 months before the expiry of the current NDIS clearance. This 
clause seeks to facilitate an alignment of the timeframes for application for a WWC Card and an 
NDIS clearance, for individuals who must apply for both checks. 

I will pause there before I continue on to the other comments made in that helpful email. Can I confirm that the 
purpose is that a person who has to apply for both will be able to, because of clause 23 when it comes into effect, 
make one application rather than two? 
Hon STEPHEN DAWSON: No; they will still have to make two applications, but they will be able to make them 
at the same time. 
Hon NICK GOIRAN: Can the two applications that can be made concurrently be made to the chief executive officer 
of the Department of Communities? 
Hon STEPHEN DAWSON: That is correct. 
Hon NICK GOIRAN: Until such time as clause 23 comes into operation—we do not know when that will be, but 
we understand that it will be on a date later than 1 February next year—is it the case that a person will continue to 
have to make two applications, but they will not be able to make them at the same time? 
Hon STEPHEN DAWSON: Yes. 
Hon NICK GOIRAN: Going back to the email of 16 November this year, it goes on to say — 

• The Royal Commission into Institutional Responses to Child Sexual Abuse in its Working with 
Children Check Report recommended a 5 year duration for a WWC Card subject to continuous 
national ongoing monitoring of criminal history information. Clause 23 is not intended to 
commence until such time as future amendments to the WWC Act may be passed and enacted, 
which include increasing the duration of a WWC Card; a matter for a distinct amendment Bill. 

• For the purposes of the operation of clause 23, practically, it will not be possible to align the 
two checks while a WWC Card’s duration is 3 years. Hence, the intention for a different 
commencement date for this clause. 

• Clause 23 was drafted for a future WWC amendment bill being passed by the Parliament. If 
a future amendment bill to increase the duration of the WWC Card is not passed by the Parliament, 
the amendment I propose to the commencement provision of the Bill will result in the automatic 
repeal of clause 23 if it does not commence within 10 years after Royal Assent. 

I seek the minister’s confirmation that all the information that was kindly provided by his office on 16 November 
remains the position of the government. 
Hon STEPHEN DAWSON: I can confirm that, honourable member. 
Hon NICK GOIRAN: I will not be too much longer, but I do not think I will be able to deal with this all prior to 
the adjournment. 
I want to quickly look at the Royal Commission into Institutional Responses to Child Sexual Abuse’s “Working with 
Children Checks Report” from 2015 and, in particular, I will quote briefly from pages 108 to 110 under the heading 
“Duration and continuous monitoring”. The relevance of this is that in the email that I kindly received from the 
minister’s office last week, the author quite correctly underlined the phrase “subject to continuous national ongoing 
monitoring of criminal history information”. I agree with the author that that is a key component of the potential 
invoking of clause 23. In chapter 7.2, “Duration and continuous monitoring”, of the royal commission’s report 
from 2015, the following remarks are made under the subheading “Current approaches” — 

WWCCs in each state and territory are granted for a set period of time, ranging from two years in the 
Northern Territory to five years in New South Wales and Victoria. After this time has lapsed, people who 
wish to continue in child-related work must apply to have their WWCC renewed. 

There is then a table that sets out the length of time that working with children checks remain valid in the various 
jurisdictions, and of course in Western Australia, the period is three years. The report goes on to say — 

The question of how long WWCCs should last is linked inextricably to screening agencies’ capacity 
to identify and monitor new relevant records, as they arise. The validity period of WWCCs also has 
implications for: 

It then lists four dot points, two of which are of particular interest at this time. One states — 
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the currency of information held by screening agencies 
The second states — 

how often a person’s suitability to work with children is assessed. 
Sitting suspended from 1.00 to 2.00 pm 

Hon NICK GOIRAN: Prior to the adjournment for the luncheon interval, we were dealing with clause 1 of the 
National Disability Insurance Scheme (Worker Screening) Bill 2020. I was seeking to get on the record some of 
the useful information that the Minister for Disability Services’ office had kindly provided to me last week. I confirm 
that that information was reconfirmed by the minister earlier today. We are looking at the intersection between 
clauses 2 and 23 of the bill. I remind members that it is the intention of the government to bring into effect all clauses 
in this 90-clause bill on 1 February next year, with the exception of clause 23. Prior to the adjournment, I referred 
to the royal commission’s “Working with Children Checks Report” of 2015, and I intend to take a moment to look 
at one of the recommendations that arose in that report.  

Before I do, in order to expedite the passage of the consideration of this issue, the minister might be able to confirm 
for the chamber that it is the government’s intention, should it be re-elected on 13 March next year, to bring in 
a further bill to deal, in part, with reforms on working with children checks and in particular to extend the current 
three-year period to five years. Is the minister able to confirm that? 

Hon STEPHEN DAWSON: I can say that the matter is under consideration by government at the moment. No 
bill has been to cabinet in relation to that issue, but the minister is considering it. 

Hon NICK GOIRAN: That encourages me because that then gives me an opportunity at this time to make some 
submissions on this point. I need a fair amount of persuading that in due course it will be appropriate for us to extend 
working with children checks from three years to five years. I will explain why—because of this intersection between 
clauses 2 and 23 and the recommendations in the royal commission’s report. I refer again to the report that I was 
quoting from earlier. After it set out the length of time that the working with children checks remain valid in the 
various jurisdictions, it went on to say at page 108 — 

To varying degrees, each state and territory currently monitors WWWC cardholders on an ongoing basis 
to identify relevant changes in their circumstances and, if necessary, reassess risks to children. Known as 
continuous monitoring, this generally involves state and territory screening agencies accessing criminal 
records from their respective police services on a daily or weekly basis, generally through arrangements 
facilitated by CrimTrac. However, we note that there are variations to this approach. 

These arrangements do not currently enable agencies to access cardholders’ national criminal records, 
meaning that continuous monitoring is restricted to records arising in the jurisdiction that issued the WWCC. 
The practical effect of this is that a cardholder could commit an offence in another jurisdiction that remains 
undetected until their WWCC is due for renewal, which, if known, would result in the cancellation of 
their WWCC. 

Many submissions on Issues Paper No 1 noted that WWCC renewals are needed at regular intervals until 
continuous monitoring is expanded to include national criminal records, so that new relevant records are 
identified and assessed. For example, Victoria reported that, since their WWCC scheme commenced 
in 2006, approximately 54 per cent of all negative notices were issued to existing cardholders, demonstrating 
the value of this type of monitoring. 

I pause there to remind members that the government confirmed earlier that the intention is for clause 23 to come 
into effect on a date to be determined, expected to be after 1 February next year, and that this issue is dependent 
or hinges upon continuous national ongoing monitoring of criminal history information. That is because of the gap 
identified by the royal commission in its report. The report goes on to say at page 109 — 

We believe it is appropriate to grant WWCCs for longer periods of time provided that there are reliable 
systems in place for: 

• promptly identifying and assessing changes that may affect a person’s risk to children 

• alerting employers and other relevant bodies to any resulting changes in a person’s WWCC 
clearance status. 

The royal commission report identified two key prerequisites if a jurisdiction is to provide that working with children 
checks remain valid for a longer period. At the moment in Western Australia, it is three years. The minister has 
confirmed that an extension out to five years is currently under consideration. I, for one, am glad that it is under 
consideration and has not already been agreed to, because if we are going to go down this path of extending working 
with children checks to five years, we need to make sure that these things have been addressed. We do not want 
some of these criminals to obtain a working with children check, commit crimes in another jurisdiction, for that 
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not to be alerted to Western Australian authorities and for them to continue to have access to children over that 
five-year period. We do not want this change to happen until these gaps have been addressed. 

The royal commission’s “Working with Children Checks Report” goes on to say — 

Conversely, we believe the absence, or ineffective operation, of such mechanisms should result in WWCCs 
being granted for shorter periods, to ensure new information about the risks people engaged in child-related 
work pose to children are identified and assessed. 

I ask the government to consider whether the time period should be shorter rather than longer. I well understand 
the desirability of having checks for working with people with disability in line with those for working with children 
and the efficiencies created when two applications can be lodged concurrently to the one authority. Although I support 
the desirability of efficiency, I do not want efficiency to be the driving factor here, least of all when child safety 
might be put at risk. Page 110 of the royal commission’s report says — 

… we are of the view that there should be an obligation on both people engaged in child-related work and 
those engaging people in child-related work (for example, the employer) to inform the relevant screening 
agency when a person commences or ceases the specific child-related work. 

This leads to recommendation 31 of the royal commission, which reads — 
Subject to the commencement of continuous monitoring of national criminal history records, state and 
territory governments should amend their WWCC laws to specify that: 

a. WWCCs are valid for five years 
b. employers and WWCC cardholders engaged in child-related work must inform the 

screening agency when a person commences or ceases being engaged in specific 
child-related work 

c. screening agencies are required to notify a person’s employer of any change in the 
person’s WWCC status. 

I have taken time to underscore these points and bring these matters to the attention of the minister and the government 
while this issue is under active consideration because earlier this year, on 15 July, the Office of the Auditor General 
issued a media statement that in part states — 

The Auditor General today tabled the Working with Children Checks — Managing Compliance report in 
Parliament that assessed whether the WA Health system and the Departments of Education and Justice 
complied with their Working with Children Check requirements. 
… 
Auditor General Ms Caroline Spencer said none of the 3 entities fully complied with their obligations and 
they could not be sure that everyone who needed a working with children card had one. 

The Auditor General is quoted as saying — 
‘For example all entities had procedures for managing Working with Children Checks, but they were not 
always followed. 

I am underscoring these points for those reasons. Only a few months ago, the Office of the Auditor General was 
quite critical of the Departments of Education and Justice regarding their handling of the requirements for working 
with children checks. We would not want that lack of compliance to be in place if we were looking to extend the 
period from three years to five years. We need to make sure that these problems are addressed. 
The DEPUTY CHAIR (Hon Martin Aldridge): Hon Nick Goiran. 
Hon NICK GOIRAN: I also draw to the attention of the minister and members a further media statement made 
by the Auditor General, albeit at the end of last year on 23 October, headed “Working with children check process 
has improved but risks remain”. The Auditor General said on that day — 

In 2018–19, Communities issued 20% of people who were refused a card with an interim negative notice, 
temporarily preventing them from working with children until their assessment was finalised. 
However, 80% of people who were refused a card, were not issued with an interim negative notice, meaning 
they could work with children while Communities processed their application. In 2018–19, it took on 
average over 200 days to refuse these applications. We consider revising this approach provides a significant 
opportunity to reduce risks to children. 
Ms Spencer said Communities has little assurance if employers are complying with the scheme and ensuring 
that staff who need a working with children card have one. 
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‘Communities needs to strengthen its regulatory compliance activities and make every effort to minimise 
risk to children and ensure that employees, the self-employed and volunteers in child-related work comply 
with the legislated requirements and undergo a working with children check. 
‘The audit contains a number of recommendations to further improve working with children checks to 
help keep children safe. 

I will conclude at this point. For all those reasons that I have indicated, I join our leader, Hon Peter Collier, in 
expressing support for this bill. I make no apologies for the reasons I have just outlined that when a future bill is 
introduced into this place, I will require substantial evidence that the transition puts the safety of children first. 
I will not be agreeable to extending the checks from three years to five years if all these matters have not been 
addressed. If all these things have been addressed, I will join with the royal commission in its recommendation 
that working with children checks could be valid for five years, but it is not just a case of extending it from three to 
five years. A mountain of work needs to be done first. We know from the work that has been done by the Auditor General 
as recently as this year that we are not yet in a position to do that. 
I pass on my thanks to the minister that the government has not yet determined a firm position on this; it is under 
active consideration. I encourage that active consideration to continue for as long as is necessary until the cabinet 
is satisfied that all the prerequisites have been met. I can certainly give a commitment that in the event that after 
13 March next year I find myself as the Minister for Child Protection, I will not bring in a bill to extend it from 
three to five years until those prerequisites have been satisfied. I thank the minister for the indulgence of trying to 
wrap up all of these matters in the clause 1 debate. 
Hon STEPHEN DAWSON: The honourable member’s point is well made and I shall certainly bring his comments 
to the attention of the Minister for Child Protection. 
Clause put and passed. 
Clause 2: Commencement — 
Hon STEPHEN DAWSON — by leave: I move — 

Page 2, line 8 — To insert after “Assent” — 
(assent day) 

Page 2, after line 10 — To insert — 
(2) However — 

(a) if no day is fixed under subsection (1)(b) before the end of the period of 10 years 
beginning on assent day, this Act is repealed on the day after that period ends; or 

(b) if paragraph (a) does not apply, and a provision of this Act does not come into operation 
before the end of the period of 10 years beginning on assent day, that provision is repealed 
on the day after that period ends. 

Earlier this afternoon I gave reasons why these amendments appear on the supplementary notice paper. Obviously, 
they appear as a result of the good work of the Standing Committee on Uniform Legislation and Statutes Review. 
Amendments put and passed. 
Clause, as amended, put and passed. 
Clauses 3 to 38 put and passed. 
Clause 39: Power to require reports from CEO (Justice) — 
Hon STEPHEN DAWSON: As I indicated earlier today when I spoke about the two amendments standing in my 
name on the supplementary notice paper at 3/39 and 4/89, I seek to delete “Dangerous Sexual Offenders Act 2006” 
and insert “High Risk Serious Offenders Act 2020”. Those amendments are the result of the recent passage of the 
High Risk Serious Offenders Act 2020, which repeals the Dangerous Sexual Offenders Act 2006. I move — 

Page 46, lines 29 and 30 — To delete “Dangerous Sexual Offenders Act 2006,” and substitute — 
High Risk Serious Offenders Act 2020, 

Amendment put and passed. 
Clause, as amended, put and passed. 
Clauses 40 to 88 put and passed. 
Clause 89: Section 37A inserted — 
Hon STEPHEN DAWSON: I have previously indicated why I seek to move an amendment. I move — 
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Page 80, line 22 — To delete “Dangerous Sexual Offenders Act 2006,” and substitute — 
High Risk Serious Offenders Act 2020, 

Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 90 put and passed. 
Schedules 1 and 2 put and passed. 
Title put and passed. 

Report 
Bill reported, with amendments, and, by leave, the report adopted. 

As to Third Reading — Standing Orders Suspension — Motion 

On motion without notice by Hon Stephen Dawson (Minister for Disability Services), resolved with an absolute 
majority — 

That so much of standing orders be suspended so as to enable the bill to be read a third time forthwith. 

Third Reading 

Bill read a third time, on motion by Hon Stephen Dawson (Minister for Disability Services), and returned to the 
Assembly with amendments.  
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